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THE ACT of PARLIAMENT and the INTENT

The LLP Act (2000) became law on April 6 2001.  The intent is to give limited liability to professional partnerships in which historically partners were jointly and severally responsible with unlimited liability for the consequences of their practice.

THE CORPORATE BODY

The LLP is body corporate with a continuing legal existence independent of its members and, unlike unincorporated partnerships, can own property and enter into contracts in its own name but still have a partnership structure and ethos.  Thus it can be regarded and more importantly be creatively constructed to meet a particular purpose as a hybrid between a company and a partnership.
PARTNERS and EMPLOYEES

There are two levels in the governance and management structure – Partners and Employees.  This makes corporate life much simpler and less hierarchical than other legal forms.  Most importantly partners can be from any “stakeholder” constituency and can be either an individual or a corporate body including other Limited Liability Partnerships.  As in all partnerships, the partners are “owners” and have capital accounts.  Employees have the same status and rights as in any other legal entity.  However there need not be any employees and so the co-operative principles and mutuality embedded in the IPS legal form can be invoked and built into the constitution.  Alternatively a progression route from employee to partner can be devised.  With no employees – everyone is a member – and capital employing labour reverses into labour employing capital. – reversing the model of capitalism.
(Further referenced below - Investment)
OWNERSHIP

There are no external members/owners and therefore all the conflicts of interest and management of relationships that arise in other structures from having internal and external interests dissolve.  All ownership is internal save for constructions of asset locking through covenant partners– see below.
THE CONSTITUTION OF AN LLP
Although an LLP is administered under the Companies Act and by Companies House, there is no body of regulation for it.  The partners decide upon the constitution in its entirety.  There does not even have to be a written constitution although in a case of no written constitution, the 1890 Partnership Act would come into force.  It is this flexibility that gives an LLP the potential to be the optimal form for social businesses.  The only regulation requirement is to submit annual accounts.
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TAXATION

The LLP is not a taxable entity.  Each partner receives a share of the net surpluses to their capital account and each partner has to declare that and pay tax according to their individual circumstances whether as an individual or a corporate.  It is very tax efficient for individuals with self employed status through being an LLP partner as compared with being employed.  It is tax neutral as to whether someone is a partner or an owner of a limited liability company.
VAT

The LLP is a corporate trading body for VAT purposes and is simply registered for VAT in the normal way.
INVESTMENT
By definition an investor becomes a partner with a partner capital account.  The returns on investment and repayment of capital become an internal matter of agreement between the partners at formation of the LLP or when new investors are sought.  The agreement with the investor can be totally based on the performance of the business or could comprise a standard loan arrangement.  In any event investors are repaid totally from internal cash generated and the LLP is not subject to the whims of external markets and members.  Businesses are not sold by external members.  So in the company model - Capital employs Labour whereas in the Partnership model – Labour employs capital.
There are some disadvantages in that an LLP does not attract EIS so discouraging private investors nor can a Venture Capital Trust invest in an LLP.  However other investment factors such as capital gains and taper relief do apply to limited liability partnerships.
ASSET LOCKING AND THE COVENANT PARTNER
In the establishment of an LLP, a covenant partner can be introduced with whatever special rights and obligations are required and these, as in trust law, can be made immutable with the partners having no power over them.  The founder of the LLP can thus make a covenant that will prevent mission drift and venal and illegitimate disposal of assets and indeed of the business.  The effective invoking of trust law makes the LLP an ideal vehicle for public interest and trusteeship.  Ownership is dissolved in the Trusteeship LLP and the Partners become Trustees.  The motivating imperative is “Stay True or Die.”  The organisational paradigm of “Survival at any Cost” or “I want my money out now” is dissolved.  Asset locking can be obtained without any of the labyrinth constructions of the proposed Community Interest Company legislation
SALE OF THE BUSINESS

In an LLP without a covenant partner, the business and good will can be sold as is normal in a partnership and the proceeds distributed among the partners according to the partnership agreement and the partnership dissolved.
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LIQUIDATION

Net assets are distributed according the state of the partner accounts unless there is a covenant in place.

CHARITABLE STATUS
There is no reason why an LLP cannot obtain charitable status if its purposes and activities are charitable.  Similarly a partner in an LLP can be a charity provided that by doing so its charitable objects are served.

PROTEAN NATURE OF PARTNERSHIP IN THE LLP

Because an organisation must continually adapt to its purpose especially where a covenant is involved, it is vital that the composition of partners must change.  The rigidity commonly found in all organisations and partnerships can be overcome by writing this change process as part of the covenant.  The process for the recruitment and the retirement of partners being part of the covenant is not subject to the caprice of a pre-existing set of partners.  The mechanism of this change of partners is extremely easy under Companies House administration.

DISPUTE RESOLUTION BETEEN PARTNERS
Even though conflict has been removed though not having external members, there will always be matters of dispute and best practice for dispute resolution can be built into the constitution.

CASE STUDIES AND THE SOCIAL ECONOMY
Over 7000 Limited Liability Partnerships have been established since 2001 but they have been mainly in the professions of accountancy, law, architects etc for which the legislation was designed.  The creativity allowed by an LLP is only just being realised. 

In particular the social economy has been searching for a legal model for some considerable time and the proposed Community Interest Company legislation is just one such attempt.  However the LLP, due to the openness of form and creativity of content, is just such a model.

A number of social businesses are now being established that show how the social objectives and social responsibility agenda can finally be married with the business discipline and financing requirements.  Two exciting start up businesses using the LLP form are in the social economy and are in glass recycling/reprocessing (being established by the author) and co-purchasing of ethically produced office supplies.

TRANFORMATION TO AN LLP

Whilst start-up businesses are the ideal situation to use the possibilities that an LLP allow, it is perfectly possible to transform from any legal form that a business now operates within and migrate to an LLP.  But for this to happen there has to be an acceptance that a totally different mind set is required especially when it comes to the supply and treatment of the capital funding of a business and the participative nature of an LLP with management being a facilitating service to the business.
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SETTING UP AN LLP
The mechanism is to submit a 2 page application form to Companies House and a £20 fee and that’s it.  The real issue is because the starting point is a blank piece of paper, the real purposes of the entity have to be thought through and all the issues outlined above addressed.  But this is an important discipline missing from setting up other legal entities.
Also because the constitution is under the partners control, it can be built continuously and the mechanism of change defined at the beginning.  In the case of a covenant, the LLP should start with the Covenant Partner because this should set out the purposes very clearly.
THE MEANING OF PARTNERSHIP

Partnership is the sharing with others in action

Partnership requires:

1. Genuine Involvement and committal of oneself to other partners in trust for the time being

2. The Acceptance of responsibility

3. Paying the price of partnership in accepting all the moral liabilities (notwithstanding the mondial corporate limited liability)
Partnership is not the loss of identity or absorption in a corporate body or a shared purpose.  The conscious identity of each of the partners survives and the possibility ever remains of contracting in and out of partnerships giving a new dynamic to society.

CONCLUSION THE SOCIAL PURPOSE
Other legal forms were enacted for a particular purpose and come with a lot of baggage and regulation.  The LLP can be made fit for a corporate purpose, a collaboration with others, and the regulation, management and governance are self determined

In addition to the social purpose of the LLP enterprise, the very meaning of partnership is itself a social purpose.

It represents a move from the contract society to the partnership and sharing society.

It represents a move from the power based organising model to the trust based organising model.

But the partners have to have the spirit and will to realise its benefits and the willingness to change themselves and their behaviours.

MORE INFORMATION
For more information please contact Ray Sheath on 07759-545613 or e-mail ray@worldscape.co.uk
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